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Canal Zone Fosit~on;i--Erroneous Payments of Tropi;al
Differentiai. B-188000o October 12, 1977. 3 pp.

Decision by Pail G. Deebling, Actiug comptroller General.

Issue ,rea: Personnel Management and Compensaticn: Compeasation
(305)

Contact: Office of the General Coun8sl: Civilian Personnel.
Budget Function: General Government: CeLtral Personnel

Management (805)
Organizaticn Concerned: Department of Justice: office of the

Atturney General; Department of Justice.
Authority: Federal Claims Collecticn Act of 1966t(P.L. 05-550;

72 Stat. 407; 31 U.S.C. 951-53). 5 U.S.C. 5584. 28 USC.
548. B-181467 (1976). 4 C.P.E. 104. B-17918E: (1973). 4
C.F.R. 91 et seg. 35 C.FR. 253.135. 35 C.?OE. 253.8(b)(3).

The Assistant Attorney General for Adtinisttrtion of
the Departmentof Justice requested an advance decioicnr
concerning erraneous payuent4 of the tropical differen.tal to
various 4ndividuals who held Department of Juatihe po Bcs in the
Canal Zoue since 1959. Overpaym-nts made since 1970 which can be
identified by amount and intiividual cconcerned may Le vaiied;
ccllerction action on overpayments made to uuknown individuals
and in unknown amounts pricr to 1970 may be terminated sW.ace tVie
cost of collection would exceed the amount of recovery.
(Author/SC)
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FILE: B-1880'0 DAvTE: October 12 1977

MATTER OF: Canal Zone positions - Erroneous payments
of tropical differential

E'IGQEST: Tropical differential was erroneously paid
to persons in U.S. Attorney's Office and
U.S. Marshal's Office in Canal 76one since
1959. Overpayments since 1970 which can
be identified by amount and individual
concerned may be waived under 5 U.S.C.
1 5584. As for overpayments prior to 1970
to unknown individuals 2nd in unknown
amourpts, Lo6llction action may be ter-
m'nated under Ped-acl Claims Collection
A& .since cdst of collection would exceed
amount of recovery.

This action 'is in response to a requent for an advance
dectision from the Assistant Attorney General fn-r Administrdion,
Denartmf'nt of Justice's concerning erroneous payments of tropical
differantial to various individuals who held posts in the U.S.
Attorney's Office'and Cor U.S. 'Marshal's Office in the District
of the Canal Zone sir ce 1959.

(tihe adwlnistrativc report indicates that since 1959 persns
holding the por±tions of.U.S. Attorney, Assistant U.S. Attu'rney,
U.S. Marshal, Chief Deputy U.S. Marshal, and Deputy U.S. Marshal
in the Canal Zonejhave been receiving tropicaldiffekential
undei the provisions of the Act iof July 25, 1958, Pub. L.
No. 85-550, 72 Stat. 407, and 35 C.r.R. 5 253.135. However,
in 1976 it was brought to the attentidn'of the Department of
Justice that s,uch payments 'were tn contravetatior of the 'pro-
visions of 35 C.O.R. § 253.b) (3) which specifically excludes
posuitions in tie 11.5S. Attorney's Office and the U.S. Marshal's
Office from receiving such differential. The report states:

"In excluding'the U.S. Attorney and
Assistant"U.S. Attorneys from the tropical dif-
ferential the Attorner General may have viewed
28 U.S.C. 5 548 as a1 'Wore flexible '.nd appro-
priate means to establish their ccapensation.
Hoaever, reither the Executive Office for u.r.
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Attorneys nor the Adninistrative Counsel
has uncovered the policy determination that
led the Attorney General to Nrecownend to the
Secretary of the Army in 1959 to exclude the
U.S. Marshals Office from the tropical dif-
ferential. ;Thatever those reasons, it
appears,, in light of the payment of that
differential to these positions, that this
exclusion was misinterpreted from its
inception by all cincerned."

The administrative report also iudicates that this allowance.
was a factor In inducing aud' recruiting qualified personnel to
accept these positions and that, due to the abnei'ce of any in-
c'iration of fraud, misrepresedtctibn, fault, 'or 1'ck of good
faith on the part of these individuals, collection'nf these
overpaymentc would be inequitable. In a supplemental report
the Departmezrtc of Justice states thIat it is unable to provide
a Complete record of the differential payments and the em-,
ployees concerned since 1959, but the report' does indicate for
the past 6 yearu who received tropical differential ovter what
period of, tim and in what amount. The following individuals
received erroneous payments of tropical. differential during
the period from 1970 to 1976:

Name Period of Service Amount of Overpayment

Rowland K. Hazard 6/70 to 10/70 approximately $ 1,500
Lester Engler 11/70 to 6/76 " 24,100
Wallace D. Baldwin 6/70 to 7/76 "2.1,000
Thomas E. Haney 12/71 to 7176 " il200
Clayburne A. McLelland 6/70 to 7/76 16,500
C. J. Spiros 11/70 to 7/76 " 9,900
John L. Brown 12/73 to 7/76 4,900

With regard to the above-named individuals, yre hereby waive
the overpayments under the authoiity 'of 5 U.S.C. 5 5584 (SUiAp. Vs
1975) and 4 'C.F.R. Part 91 et sep. (1977) since the overpayments
were the result of administrative error and there is no indica-
tion cf fault or lack of good faith on the part of the employees
in accepting the payments.
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As to the period prior to 1970, these overpayments would
not be subject to waiver under 5 U.SOC. 1 5584 since there is
no authority tor waiving unknown debts owed by unknown indivi-
duals. See B-179186, October 24, 1973. However, under the
Federal Claims Collection Act. of 1966, 31 U.;.`.C. 55 951-953
(1970), and the regulations contained in 4 C.E.R. Part 104
(1977), collection action on claims may be terminated wlit6re
it appears likely that the cost of further collectiv':' action
will exceed the amount of recovery. The Department!lof Justice
has stated that admrinistratiVe difficulties in dete'aAning the
overpayments during this period and locating the e6ployeen in-
volved might be greater than the ultimate recovery and, there-
fore, we believe these overpayments meat the standards for
termination of colilction. See Matter of Clark Air Base,
B-181467, July 29, 1976.

Accordingly., the overpayments since 1970aire hereby waived
and the overpayments prior to 1970 need not be pursued.

Acting Camp roller General
of the United States
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